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DDA 76-0002

NOTE FOR:. Director of Central Intelligence
“IG appeal on shipment of.
oreign vehicle. o | N

Sir:

- At your request, we have attempted through the
DDO and the Office of Communications to identify the number
of employees who have shipped or would have shipped foreign
vehicles if it were reimbursed. o

Using a lot of Kentucky windage, we estimate
that 400-500 employees who owned foreign vehicles sold them
when they learned they would not be reimbursed for the ship-
ment. Another 50, we estimate, shipped their foreign
vehicles and paid for it themselves. . .

Because of the imprecision of our numbers, we
are not sure how helpful the above will be to you. The
only way to get more accurate figures would be to issue an
Agency-wide notice. » = :

- 25X1A

n N. McMahon-
Acting DDA

_ . - ' Lo
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MEMORANDUM FOR: Deputy Director for Administration
Inspector General
General Counsel

SUBJECT: Shipment of Foreign-Made and Foreign-
Purchased Automobiles by Agency
Personnel

REFERENCES: A. Memorandum to DCI from IG dated

5 December 1975, Subject:
Employee's Appeal for Recompense -

B. Memorandum to DCI from DDA dated
12 December 1975, Subject:
Shipment of Foreign-Made and
Foreign-Purchased Automobiles

. by Agency Personnel ’

C. Memorandum to DCI from OGC dated
- 17 December 1975, Subject:
Waiver of Agency Regulations

D. Memorandum to DCI from IG dated
18 December 1975, Subject: OGC's
Request to Reverse the
(POV) Decision - ' 25K1A

1. After reviewing all of the above and discussing them with 25X1A

the individual authors, I reaffirm my decision of 8 December to
approve the IG's recommendation for recompense to

2. In 1ight of the arguments presented in the referenced
memoranda, I additionally comment as follows:

[

a. I do not change the Agency's decision in th
fall of 1972 to abide by the Congressional ban
on shipment at Government expense of foreign-
purchased foreign-made cars.

| E2 IMPDET
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b. The waiver of the regulation for this case is
based on the understanding that I have the
authority to do so under the law and the
Inspector General's recommendation that equ1ty
calls for this resolution.

c. The waiver is avai]ab]e for other employees who
fit the class involved in this case, i.e., if
the foreign POV was ordered in the US and paid
for in the US, albeit acquired abroad, prior 25X1A
to notice of the Congressional ban. In this
decision I am in no way taking issue with 0GC

Memorandum 75-2114, Subject: m
"I Shipment of Foreign-Made Automobile,
dated 5 June 1975, that the transaction does
not meet the test of not being "foreign purchased"
in the technical legal sense since title did
not pass, but I do believe that the absence of
title or serial number is a sufficiently minor
detail when matched against the payment for
the car to justify this exception. It should
not be the basis upon which a final equitable
decision should be made as recommended by the L
Inspector General.

3. To the extent that others can fall under this exception,
I concur that they should be hand]ed in the same way.

mxst\u,iu%rmé'w o4
Artjlb W. E. Colby ///
Director

‘e
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MEMORANDUM FOR: Director of Central Intel]igenée

- SUBJECT : 0GC's Request to Reverse the-(POV) Decision ~ 25X1A
REFERENCES : 1) Memo for the DCI from Acting General Couhse], '
- dated 17 December 1975, "Waiver of Agency -
Regulations” ‘ _ R

2) Memo for the DCI from IG, dated 5 December 1975,
"Employee's Appeal for Recompense" - _

1. On 8 December, on my recommendation, you approved reimburse~ - =~
ment of shipping charges on a POV form. On 17 Decem- 25X1A
. ber, OGC asked you to reverse yourself. elieve you snould uphold '
your décision of 8 December. - ‘ E : o

2. In my letter of recommendation, 0GC's position was summarized
to the best of our ability. We still believe that summarization ta be
accurate. My recommendation was based on my view that the combination
of poor administrative handling, precedent, and an overly technical legal
opinion provided justification for you to use your special authority and
grant redress. _ o : '

3. I do not believe that 0GC, in its 17 December memorandum, was
responsive to my arguments. In paragraph one of that memorandum, OGC has
jgnored the fact that the book cable sent to the field began with the
words “Guidance herein tentative..." and that the change in Agency :
regulations, although effective 1 January 1973, was published in January
1974. Nor, for that matter, does its memorandum note that even '
1 January 1973 is after the date by which employees could have elected
to ship their vehicles home at government expense. o

4. In paragraph two OGC notes that in its legal opinion the car
was foreign purchased. We accepted that opinion but note that it is
overly technical because (1) the intent of Congress is not law and
(2) the only reason the purchase did not qualify under the Uniform
Commercial Code of Maryland was that the original bill of sale did not

PONFIOENTIAL
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(The car was selected and paid for
nd the

went overseas.)

in Maryland before
been ava11a61e if anyone foresaw any conceivable need for them at that

time (March 1971, when Agency policy was to ship all vehicles regardless

of whether or not foreign made and foreign purchased)
5. In paragraph three OGC states thatM never claimed
"...that he would have shipped his POV home if he had been aware of the
true state of things, and specifically stated that it would have been a
I consider it pertinent and significant that he was

dealer from.whom the car was purchased said the serial numbers could have

hardship to do so.”
cdenied the option. ‘ .
6. In paragraph four 0GC states that your'8 December approval is
either "...a retroactive change in the Agency's_decision in the fa!] of
it provides an

1972 to abide by the congressiona] ban, or a waiver of the regulation
I submit that it is neither:

for an individual case.
exception, for the reasons a]ready cited, for all those whose circum-

stances were the same. :
The remainder of paragraph four is, I believe, misleading and
I see no problem of uniform enforcement and questions

7.
of equity if all in like circumstances receive equal treatment (which,
As for the possibility of

even peculiar.
as noted, is what you approved on 8 December).
favoritism when exceptions are granted--that is the age-old problem of
. trying to be fair and even-handed and one of the reasons for the
existence of an IG function. 1 believe that your 8 December decision, CT
if not perfectly equitable, was more equitable than the a]ternat1ve would '
: |

have been or a reversal now would be.
8. i I recommend that you uphold your decision to
reimburse } - o - }
- | S | 25X1A

Donal! F. !!am!er|aln
_ Inspector General ,

cc: 0GC
DDA

R S
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MEMORANDUM FOR: Director of Central Intelliger.ce
SUBJECT : Waiver of Agency Regulations

REFERENCE : Memo for the DCI fm IG, dtd 5 Dec. 75, Subj: .
Employee Appeal for Recompense

1. Referent memorandum outlines the case of an employee who filed
a grievance with the Inspector General for the denial of reimbursement for
the shipment of a foreign-purchased automobile to the United States in June
1974. This employee was overseas in the fall of 1972 when Congress expressed
an intent to cease Government payment of the shipping costs to the United States
of foreign automobiles purchased by Federal employees overseas. The Agency
considers itself bound by this expression of congressional intent and, accordingly,
sent a book cable to the fj ifying employees of the prohibition. In addition,
Headquarters Regulationﬂwas changed accordingly, effective 1 January
1973,

2. The employee in this case initially asked for a ruling from this Office
that his POV was not foreign purchased, and hence not within the prohibition.
In OGC 74-1868, dated 15 October 1974, this Office expressed the legal opinion
that the vehicle in question was foreign purchased under both the Maryland
Uniform Commercial Code and, more importantly, the intent of Congress as
outlined in the House Report in the DOD Appropriation Act (House Report
No. 92-1389, 11 September 1972).

3. The employee then submitted a request for reconsideration of our
opinion, repeating essentially his former statements, but making a new allegation
that he thought PCS orders were required to ship his POV to the U.S. even after
receipt of the book cable. However, he never did claim that he would have
shipped his POV home if he had been aware of the true state of things, and
specifically stated it would have been a hardship to do so. In OGC 75-2114,
dated 5 June 1975, this Office again stated that the employee was not entitled
to payment. After reconsidering the employee's request the Inspector General,
on 5 December 1975, recommended and you approved that the employee be

reimbursed the cost of shipment of his POV .
/ v -

3 rﬁ‘r?’“ﬁ!};i ' ‘ 2 LIMPDET o &035774
: ) ey v
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4. 1 strongly recommend that you reverse your decision approving
payment for shipment of the employee's POV to the U.S. in June 1974, (
understand that payment has been withheld pending your review of this and a
DDA memorandum.) In my opinion the reasons which existed for implementa-
tion of the ban on shipment at Government expense clearly apply to the employee
in this case. Thus, your action in permitting reimbursement to the employee
amounts to either:

a. a retroactive change in the Agency's decision in the fall of 1972
to abide by the congressional ban, or

b. a waiver of the regulation for an individual case.

The former represents a reversal of policy for which it might be wise, or
perhaps necessary, to consult the appropriate committees of Congress. If,
however, this is your decision, I recommend that an employee notice be
published which advises all persons similarly situated that they may be
entitled to receive payment for expenses incurred by them in the shipment of
such vehicles. If the latter is your decision, it creates a problem of uniform
enforcement of the regulation and questions of equity for others who are
similarly situated. A recent commentary on the adherence to regulations by
agencies which have created them noted the following:

Some agency violations of regulations may
result in more favorable, rather than less favorable,
treatment to the excepted party. For example, agencies
have sometimes failed to enforce regulations requiring
that a person seeking a government benefit comply
with certain application procedures or meet specified
substantive qualifications. Since such violations, or
waivers, allow a person a benefit to which he would
not otherwise be entitled, they may be unfair to those
similarly situated who are denied waivers.

* * * ¥

Moreover, an agency's practice of waiving its regulations,
without explanation, may breed resentment among those
who are denied waivers, particularly as the number of
persons who are granted them increases. 87 Harv. L. Rev.

629, 637 (1974).
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In referring to agencies' selective enforcement of regulations, Kenneth Culp
Davis, a leading authority on administrative law practice, has stated in his
book, Discretionary Justice, U. of Il1. Press (1969), at page 170:

The discretionary power to be lenient is an impossibility
without a concomitant discretionary power not to be
lenient, and injustice from the discretionary power not
o be lenient is especially frequent; the power to be
lenient is the power to discriminate. (Emphasis in
original.) ’

5. Again, I strongly recommend that you reverse your decision in
this case or take the other action which I have indicated.

™~ Acting General Counsel

————,
Ny .

cc: DDA
1G-

occ: NG -
Distribution:
Original - Addressee
1- DCI
1- DDCI
,/K- ER via Ex Secy
(16 Dec 75) o
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DD/A 75-5825

12 December 1875

\EMORANDUM FOR: Director of Cemtral Intelligence
FROM :  Deputy Director for Administration

SUBJRET : Shipment of Foreign-Made and Foreign~-Purchased
Automobiles by Agency Personnel

REFERENCE demo (ER 75-9745) to the DCI from the IG;
Subject: Employee's Appeal for Recompense,
dtd 5 December 1875

1. Action Requeste&: This memorandua contains, in
paragraph 7, a recommendation for your approval.

2. Background:

a. Op 10 Octcher 1972, the House of
Representatives published Amendment No. 57 to
HR 14589 to require that all departments and
agencies covered by the Act follow the restric-
tions placed upon the Department of Defense
relative to the payment of shipping charges on
foreign-made automobiles purchased in foreign
countries (FORPOV's) by U.S. personnel. Our
0ffice of Legislative Counsel (OLC) immediately
initiated discussions with the appropriate
Committee to obtain clsrifications and inter-
pretations which would permit us to comply
with the directive and at the same time
accouplish our mission. OLC specifically
requested several exceptiens for CIA, including
waivers for those who owned their automobilss
prior to the effective date of the directive
and thiose who are transferred to or from
countries requiring right-hand drive vehicles,
Congress specifically denied us all exceptions
except those noted in the following paragraph.

b. In order to give CIA personnel as
such notice as possible, Book Cable 3325387 was
released by yon as Executive Director-Comptroller
on 2 Novembar 1872, It described the information

ot -eom i B T TR AT

s R ' ‘ .1 :‘ ﬂ;} lg_g_l_.lMPDET oL B\AQ?L?.ZJ--
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contained therein as tentative becsuse it

was the first communication on the subject

and supplemental information would clearly

be required. The cable was, however,
absolutely specific with respect to the with-
drawal of the authority to ship FORPOV's.

The first three seatences statad unequivocally
that "In view Congressional actions reperted
Reference A, CIA will be obliged withdraw
authorities Reference B after 31 December 1872
for all official cover persomnel who own a
foreign-made motor vehicle purchased abroad,
regardliess of date of purchase. Until

1 January 1973 all personnel may ship FORPOV
to CONUS if meeting rules Reference B. On and
after 1 January 1973 no PORPOV of officisl
cover personnel may be shipped to CONUS without
prior Headquarters approval.” The fact that
ws told Stations that we were secking excep-
tions in no way modified the instructions teo
them, and we were subsequently denied all
exceptions except for those covering non-
official cover personnel and foreign cars
purchased essentially for operational reasons
under transportation ellowances granted to
oWners,

c. This directive obvicusly had a signifi-
cant impact upon our personnel abroad. There
were numerous requests for exceptions, and one
euployes was 3o incensed that he wrote to his
Congressman about it, In publishing our internal
regulations, it has been consistently held by
the Offices of Legislative Counsel and General
Counsel that the Agency may net depart from the
general guidelines which apply teo all other
departments and agencies except with Congres-
sional approval. Consequently, in the normsl
administration of the directive we have granted
only one exception, which involved an employee
who died in a foreign country which refused to
permit his widow to sell the car within the
country. There have, however, been three excep-
tions granted by you and the DICI on the basis
of c¢la submitted to the Inspector Ceneral
after disallowance in the command channel, and
submitted to you without coordination with this
0ffice or the General Counsel. We have becons
aware of the approvals whem the claims have been
routed to us for payment after approval by you
or the DDCI. _

Approved For Release 2001/11/20 : QA-RDP79M00467A000300050030-1
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d. In each of the three special cases
we have taken the position with the Inspector
General that the payments are illegal and that
they result not in equity for the claimant,
but in preferential treatment which discriminates
against all other employees who owned FDRPOV's
overseas under similar circumstances, None of
the three cases involved circumstances which
would justify a conclusion that they were unique
or related in any way to our operational mission.

e. Had I been given an opportunity to
comment to you on the claims, I would have
strongly reconmended that you reject them. Each
claiu was initially considered through the normsl
command channsl, and had I felt that they had
specisl merit I would have referred them to the
General Counsel and you on behalf of the claimant
and spared him the trouble of going through the
appeal procedures. It is not possible for us to
deternine how many of our personnel were caught
in this predicament in 1972, Many of them shipped
their vehicles prior to 31 Decomber 1972 and did
without perxsonal transportation for the remainder
of their tours. HMany others disposed of their
automobiles overseas or shipped them home at their
own expense. I do not think there are any circum-

- stances in these three individual cases which
would justify our providing them preferential
treatment which is denied to hundreds of thousands
of civilians and uniformed military persomnel
ovarseas throughout the world.

3. Recommendation: In view of the above, I respectfully
request that you reconsider the approval which you have granted
in the rofersnt case. I understand that the General Counsel is
forwarding & separate memorsndum supporting this recommendation.

/B/ John F, Blake

John F, Blake
Deputy Director

or
Administration

DISAPPROVED:

-1

pog xS '
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SUBJECT: Shipment of Foreign-Made and Foreign-Purchased
: Automobiles by Agency Employees

Distribution:
Original - Return to DD/A
1 - bDC1
~ ER
1 - General Counsel
1-Inspector General
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MEMORANDUM FOR: Director of CentraT Intelligence
FROM -t Inspector General
SUBJECT : Employee's Appeal for Recompense
25X1A o o - :
1. Action Reguested: " Your decision is requested on the grievance of
—'_W}mh'eves he should have been compensated for the
shipment of his vehicle home to the US. Paragraph 7 has our recommendation.

25X1A 2. Background: Fpaid for a“car in
Maryland in March 1971 before leaving on a tour of duty in He
25X1A accepted delivery of the car in * At that time AgefCy regulations

provided for Government shipment o POV's, foreign or domestic, regardless
of where purchased. : . .

N

. 3. On 2 November 1972 the Agency sent a cable to the field which said
that after 31 December 1972 foreign-made and foreign-purchased vehicles
would have to be shipped home at the owners' expense. The change in policy
was a reflection of Congressional intent as expressed in a Conference Report.

25X1A 4. — tour of duty in Fended in June 1974, at which
time his car was shipped to the US. He believes he should be reimbursed

because the car was purchased in the US and he acted in accord with then
existing regulations. _ : : :

5. 'Staff Position: '0GC has opined that — although
paid for in Maryland, was purchased abroad. This opinion was based on the.
intent of Congress; it noted though that the purchase was foreign under
Maryland's Uniform Commercial Code as well. Therefore, under Agency
regulations at the time of his return, he was not entitled to have it shipped
at Government expense. O0GC also has noted, however, that (1) Congress® intent,
which was expressed in a Conference Report, does not have the effect of law
~and (2) the DCI can change Agency regulations or grant exceptions to them, but
should do so as a matter of policy for which there is a general rationale which
-can be applied to all in similar circumstances. Even ing that a

. .- mechanism for relief exists, 0GC does nof b Jieve that | is entitled
25X1At° relief (or that were entitled to the relief already . ...
-7~ granted to them, b u ecision, with regard to shipment of their ... .o

L POV's).

.
o Y
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SUBJECT: Employee's Appeal for Recompense SR

25X1A

g

is my belief that whether or not relief should be granted to

comes down to whether or not there are any grounds that warrant

special authority. I believe that such grounds exist, even.
though they are not as preponderantly one-sided as one might wish. These
grounds are as follows: : S

a. There was slow and questionable notification to the field.
The 2 November 1972 cable began with the words "Guidance herein -
tentative. . ."; the next cable was on 29 March 1973, three months
after the deadline for shipping cars home at Government expense.

b. The revised regulation was not [;ubh'shed until 'January 1974,
more than one year 1at¢r.

_ c. There is a precedent from the aforementioned _'
25X1A. cases. mas reimbursed for hardship andF ecause o -

N

2
special stances, yet in both cases the failure of Headquarters.

to give clear and timely notification to the field was cited as part”

25X1A ~ of the justification. In the case the justification also *>
noted that when he went overseas the regulations called for reimburse- %
25X1A . memt- | o o b,

_d. The legal objections seem overly technical given that Mr:
Hordered and paid for the car in Maryland and did so at a>time

when there would have been no question of his entitlement to have the

car shipped back to the US at Government expense. Lo

' 7. Recommendation: Accordingly, I recommend thatme 4
reimbursed the $350 it cost him to ship his POV home. v GC .
that an affirmative decision in a case such as this one should be applicable

to any who were in similar circumstances--in this case those who, before

Congress made known its intent, were overseas and owners of foreign-made. and
foreign-purchased vehicles which were ordered and paid for in the US.

25X1A

. eriain e
spector General . o
"rrA:PPRAOV'_Ele - DATE~ V&‘,B‘EC 1975 7 ”

. DISAPPROV O pATE: e
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